IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

UNI TED STATES OF AMERI CA
Pl aintiff,
VS. No. 03-20058 BV

YOSVANY CABRERA and
YORDANI' S ESCRI BA RUI Z,

Def endant s.

N N N N N N N N N N

REPORT AND RECOMVENDATI ON
ON DEFENDANTS MOTI ONS TO SUPPRESS

The defendants, Yosvany Cabrera and Yordanis Escriba Ruiz
have been indicted on charges of know ngly possessing and using
nore than fifteen counterfeit access devices during Novenber of
2002, and of conspiring to use and possess such counterfeit access
devices, all in violation of 18 U S.C. 8§ 371 and 1029(a)(1) and
(3). Cabrera is additionally charged with one count of using a
counterfeit access device in violation of 18 U S.C. 8§ 1029(a) (1)
and (2).

Before the court are notions to suppress filed by Cabrera and
Ruiz. The defendants seek to suppress itenms seized on or about
Novenber 26, 2002 by police officers fromtheir persons and vehicle
and a statenent made during transport to Menphis's 201 Popul ar

Avenue police station. As grounds for their notions, both



def endants contend that the evidence was obtai ned froman unl awf ul
stop and search in violation of the Fourth Anendnent and an
unl awful custodial interrogation in violation of the Fifth
Anmendnent . Both notions were referred to the United States
Magi strate Judge for an evidentiary hearing and a report and
reconmendati on pursuant to 28 U.S.C. 8§ 636(b)(1)(B) and (O.

An evidentiary hearing was held on July 31, 2003. The
government called three witnesses: Oficer Corey Tate, Oficer
Antoni o Castro, and Sergeant Joseph Poi ndexter, all of the Menphis
Pol i ce Departnent. The defendants called no wtnesses but
introduced the arrest ticket from Novenber 26, 2003 as an exhibit.
After carefully considering the argunents of counsel, the testinony
of the wtnesses, and the entire record in this cause, the court
subm ts the foll owi ng proposed findings of facts and concl usi ons of
| aw and recommends that the notions should be denied.

PROPOSED FI NDI NGS OF FACT

Because the defendants presented no wi tnesses, the testinony
present ed by t he governnent stands uncontradi cted. The court finds
that testinony credible and accepts as fact the officers’ version
of events.

At about 6:15 p.m on Novenber 26, 2002, Menphis Police
Departnment officers on patrol received a general dispatch call to

a ‘76 gas station at 4585 Poplar Avenue in Menphis, Tennessee,
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where a clerk had reported that two Hi spanic-1ooking nmen driving a
90's nodel green Chevrolet Suburban had attenpted to nake a
purchase with a stolen credit card.* Neither the dispatcher nor
t he conpl ai nant i ndi cated which nan actually had attenpted to use
the card. Oficer Corey Tate was the first to respond, approaching
in his patrol vehicle within a couple of mnutes of the dispatch
call. From his patrol car, he saw a green Chevrolet Suburban
| eaving the parking lot of the ‘76 station at 4585 Popl ar. He
activated his blue lights and stopped the Suburban on Perkins
Avenue, a cross street intersecting Poplar. The stop occurred
about one thousand feet fromthe ‘76 gas station exit. Sergeant
Poi ndexter arrived on the scene shortly thereafter.

Oficer Tate exited his patrol vehicle and saw two Hi spani c-
| ooki ng nmal es inside the Suburban. Wthout his weapon drawn, he
approached the Suburban on Cabrera’s side. Oficer Tate ordered
both the Suburban’s occupants out of the Suburban as Sergeant
Poi ndexter approached in his patrol car. Oficer Tate asked
Cabrera to place his hands on the hood of the Suburban and frisked
hi m Oficer Tate detected nothing resenbling a weapon, but

renoved Cabrera’s wall et and placed it on the hood of the Suburban.

! The arrest ticket introduced into evidence indicates that
the conpl ainant identified two “Arabic-1ooking” nales. See EX.
1. At the hearing, the officers uniformy testified that the
di spatch call went out for two “Hispanic-|ooking” males.
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Tat e proceeded to question Cabrera, asking his nanme, where he
was from what he was doing at the ‘76 station, and whether he had
the credit card used at the station. Cabrera appeared to
understand sone English but spoke only in broken English. He
followed Oficer Tate’'s English instructions to renove his hands
fromthe pockets of his coat, but could not answer questions with
English narrative responses. Cabrera produced a Pennsylvania
driver’s license fromhis wallet. Wen he did so, Oficer Tate saw
inside the wal |l et several credit cards all issued by the sanme bank.
Cabrera nanmed a town as his residence, but it did not match the
town on the driver’s license that he had produced. The officers
also testified that none of them believed the town was in
Pennsyl vani a. Cabrera could not repeat other identifying
informati on on the Pennsylvania driver’s |icense. He indicated
that he was visiting Ruiz in Menphis on the way to California.

Sergeant Poindexter dealt with Ruiz. Ruiz was questioned
mnimally if at all, and no witness testified to the specifics of
any such questioning. Apparently Ruiz’'s wallet also was renoved
fromhis person at some point, but none of the testifying officers
could recall who had renoved it, whether Ruiz al so was frisked, or
whet her Rui z produced any form of identification.

The officers adjudged that the questioning “wasn’t going

anywhere” because of the |anguage barrier and sent out a general
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di spatch call for a Spani sh-speaking officer

The officers and both defendants gathered on the passenger
side of the green Suburban. At this juncture, approximtely siXx
credit cards were renoved fromCabrera’ s wallet. It is unclear who
renmoved them O ficer Duke, who had arrived on the scene but who
did not testify, went to the ‘76 gas station where the conpl aint
had originated, obtained the card nunber associated with the
conplaint, and matched it to one card from Cabrera’s wallet. The
nane on the card nmatched the nane on the Pennsylvania driver’s
license. O ficer Duke brought the remamining credit cards back to
the ‘76 station, where he began to call the issuing banks.

O ficer Castro, a Spanish-speaking officer, then arrived on
the scene. He saw that the defendants were not cuffed or
physically restrained but testified that they were in custody and
not free to leave. The officers on the scene asked O ficer Castro
to question the defendants about their identities. He did not
adm ni ster Mranda warnings. He did not ask whether other officers
had adm ni stered M randa war ni ngs but assuned t hey had not, because
no ot her Spani sh-speaki ng of fi cer was on the scene. Oficer Castro
asked Cabrera, in Spanish, the sanme identifying questions Oficer
Tate had attenpted to ask. In response to Oficer Castro's
questioning in Spanish, Cabrera again produced the Pennsylvania

driver’s license. He then produced a Florida driver’s |icense and
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handed it to O ficer Castro. O ficer Castro asked Cabrera the
identity of his friend (Ruiz), and Cabrera responded i n Spani sh, “I
only know himas ‘ The Mouth’ (‘La Boca’').” O ficer Castro does not
recall asking any questions other than those associated wth
identification, nor asking any perm ssion to search the defendants
or the Suburban.

O ficer Duke then returned fromthe gas station with word t hat
the remaining credit cards, although valid, had been issued in
names ot her than those of the defendants. At this point, officers
handcuffed both Cabrera and Ruiz, placing themin the back of a
patrol vehicle. Oficer Castro drove the defendants fromthe scene
to the booking station at 201 Poplar Avenue. En route, Oficer
Castro overheard one defendant say to the other in Spanish, *Keep
your mouth shut; don't tell them anything.” At no tine during
transport did Oficer Castro converse with either defendant. The
remai ning officers determ ned that the Suburban would be towed,
searched the Suburban, and recovered from the center console
bet ween t he dri ver and passenger’s seats about fifteen credit cards
bundl ed together with a rubber band.

PROPOSED CONCLUSI ONS OF LAW

Because the initial stop, the seizures and searches of the
def endants, the search of the Suburban, and t he sei zure of evi dence

all were perforned without a warrant, the governnent bears the



burden of proving that they were | awful under the Fourth Amendnent.
5 WAYNE R LAFAVE, SEARCH AND SEIZURE § 11.2(b) (3d ed. 1996).
Each of the governnent’s acts nust be considered separately.
United States v. Bentley, 29 F.3d 1073, 1075 (6th Cr. 1994).

The governnent argues that probable cause to stop and arrest
bot h defendants arose when O ficer Tate first spotted the green
Suburban |eaving the ‘76 gas station from which the conplaint
originated. Thereafter, the governnent argues, the seizures and
searches were exenpt from the Fourth Anmendnent’s warrant
requi rement because probable cause to arrest had arisen and all
searches were incident to the defendants’ |awful arrests.

The defendants contend that the facts |l eading up to the stop
gave rise to only a reasonabl e suspicion justifying a Terry stop of
the defendants, and that the probable cause to arrest is tainted
because it arose froman unconstitutional search of Cabrera and his
wal let. See Terry v. Chio, 392 U.S. 1 (1968).

The Fourth Anendnent prohibits warrantless seizures and
searches of both persons and vehicles unless an exception to the
warrant requirenent applies. U S. Const. anend. 1V; United States
v. Roarke, 36 F.3d 14, 17 (6th G r. 1994)(quoting Katz v. United

States, 389 U S. 347, 357 (1967)). “Stopping an autonobile and

detaining its occupants constitute a ‘seizure’ within the neaning



of” the Fourth Amendment. Delaware v. Prouse, 440 U. S. 648, 653
(1979). However, no warrant is needed to stop a vehicle traveling

on t he open hi ghway when police have probabl e cause to believe the
vehi cl e contains contraband or evidence of a crinme. United States
v. Ross, 456 U. S. 798, 805 (1982)(quoting Carroll v. United States,
267 U.S. 132, 149 (1923)). In addition, a warrantless arrest is
| awf ul when the arresting officer has probable cause to believe a
crime has been or is being commtted. See, e.g., CGerstein v. Pugh,
420 U.S. 103, 112-14 (1975) (noting that the Supreme Court *“has
never invalidated an arrest supported by probable cause solely
because the officers failed to secure awarrant”). “Probabl e cause
is defined as ‘reasonable grounds for belief, supported by I|ess
than prinma facie proof but nore than nere suspicion.”” United
States v. Ferguson, 8 F.3d 385, 392 (6th Gr. 1993), cert. denied
513 U. S. 828 (1994) (quoting United States v. Bennett, 905 F. 2d 931,
934 (6th Gir. 1990)).

A stop of a vehicle is permtted if there is “reasonable
suspicion” that a crinme has been conmtted. Terry v. Chio, 392
US at 21. In this case, there clearly was reasonabl e suspicion
to justify an initial Terry stop. The two nen in the Suburban
mat ched the description of the individuals who allegedly had
attenpted to use an illegal credit card; the vehicle matched the

description of the one in which the individuals were observed

8



| eaving the gas station; and the two nen and the Suburban were in
the right time at the right place.

The critical issue in this case is whether officers have
probabl e cause to stop a vehicle, seize its occupants, search them
and arrest them when an identified wi tness |odges a conpl aint of
credit card fraud with a description of the vehicle occupied by the
i ndividuals who attenpted to use the stolen card, and when
respondi ng officers see a matching vehicle leaving the |ocation
where the conpl aint originated.

The Sixth Crcuit considered simlar circunstances in United
States v. Jackson, 525 F.2d 1025 (6th Cir. 1975). In Jackson, an
identified witness, Mke Lewellyn, reported that a green Chevrol et
Camaro wth a black hood in his driveway contained four males wth
sawed- of f shotguns. By the tine officers responded, the Canaro was
on the nove. The officers interviewed Debbie Lewellyn. The
of ficers then i ssued an order over the police radio that described
the Camaro and the direction in which the Camaro was traveling.
O her officers stopped the vehicle, searched it, and arrested the
occupants. The Sixth G rcuit held that, under the circunstances,
probabl e cause to arrest arose prior to the actual stop. (ld. at
1026. )

The facts at bar differ very little from Jackson. The

information supplied to the police was very specific; the car and
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its occupants were distinctive; very little time, less than a few
m nut es, had el apsed between the call and the officers’ response;
and O ficer Tate saw the vehicle matching the one described by the
conpl ainant | eaving the gas station. The only difference is that
the police officers in the present case did not interview the
conpl ai nant upon their arrival on the scene. However, the
of ficers’” visual corroboration of the conplainant’s description of
the vehicle, the two individuals, and the location and tine
sufficiently verified the information received from the
conpl ainant. Based on Jackson, this court submts that probable
cause to arrest arose at the point in tine Oficer Tate saw the
green Suburban | eaving the gas station driveway. But see United
States v. Ngai Man Lee, 317 F.3d 26 (1st G r. 2003)(finding that
nearly identical facts gave rise to reasonabl e suspicion rather
t han probabl e cause).

Even if probable cause did not exist at the tine of the stop
of the defendants, probable cause developed during the stop.
Cabrera could not recall the identifying information on the
Pennsyl vani a driver’s license that he provided to the police. The
town Cabrera naned as his residence did not match the town on the
Pennsyl vania driver’'s license. |In addition, the officers did not
believe that the town Cabrera identified as his honmetown in

Pennsyl vani a was even i n Pennsyl vani a. These inconsistencies gave
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rise to probable cause to search Cabrera’s wallet. After
retrieving credit cards from Cabrera’s wallet, Oficer Duke
interviewed the clerk at the gas station and obtained additi onal
information, that is, the nane and nunber on the credit card used
at the gas station. It matched a credit card in Cabrera’ s wall et
and the nanme on the Pennsylvania driver’s license. Oficer Duke
obtai ned additional information from the credit card conpanies.
The credit card conpanies reported that the other credit cards in
Cabrera’s wallet were validly issued but not to Cabrera. Thus,
probabl e cause devel oped to arrest the defendants.

Accordingly, this court submts also that the searches of
Cabrera, Ruiz, and the Suburban were proper searches based on
probabl e cause. In addition, the search of the Suburban is
i ndependently justified by the inventory search exception to the
warrant requirenent. This exception arises when | aw enforcenent
officers search a legitimately seized vehicle in accordance with
of ficial procedure. United States v. Hurst, 228 F. 3d 751, 758 (6th
Cr. 2000); United States v. Lunpkin, 159 F.3d 983, 986-87 (6th
Cir. 1998). Here, both potential drivers had been arrested and t he
officers determned in the course of the arrests that the vehicle
woul d be towed; these circunstances would justify an inventory
sear ch.

The final issue is whether the statenents nmade during
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transport shoul d be suppressed. The Constitution’s Fifth Arendnent
privil ege against self-incrimnation prohibits the introduction of
statenents namde during custodial interrogations unless the
def endant was advi sed of his constitutional rights and subsequently
wai ved them Mranda v. Arizona, 384 U S. 436 (1966). The parties
stipulate that the defendants were in custody in Oficer Castro’s
patrol vehicle. See California v. Beheler, 463 U S 1121, 1125
(1983) (quoting Oregon v. Mathiason, 429 U S. 492, 495 (1977) to
define “custody” as the level of restraint on freedom of novenent
normal |y associated with a formal arrest). However, the statenent
“Keep your nmouth shut; don’t tell them anything,” was not the
result of interrogation; it was spontaneously comuni cated fromone
defendant to the other. Oficer Castro testified that he engaged
i n no conversation or interrogation with the defendants. He could
not even discern who nade the statenent. At the hearing, Ruiz,
through his attorney, stipulated that it was a voluntary,
spont aneous statenent, and this court finds it voluntary and
spont aneous as to Cabrera al so. Accordingly, it is submtted that
the statement should not be suppressed.

RECOMVENDATI ON

For the foregoing reasons, this court submts that probable
cause existed to stop and arrest Ruiz and Cabrera and search their

persons and the vehicle, and that the statenments made in the patro
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car during transport were voluntary and spontaneous and therefore
not the result of custodial interrogation. Accordingly, this court
recommends that both Cabrera and Ruiz’'s nptions to suppress be

deni ed.

Respectfully submitted this 6th day of August, 2003,

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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